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The Definition of Insanity 

 

 

Takes into 
consideration 

the mental state 
of a defendant 
when the crime 
was committed 

It is a Legal 
term not a 

Clinical term 

The Insanity 
Defense 

Protects 
morally 

blameless 
persons 

from 
conviction 

It is not a 
diagnosis 

Helps 
ensure the 
"fairness" 

of the legal 
system 
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Insanity Definition A person accused of a crime can acknowledge that they committed the crime, 
but argue that they are not responsible for it because of a mental illness or a 
"mental defect." 

This term is not used in the fields of psychology or psychiatry. It is purely a legal 
term. No one is diagnosed "insane." 

A person can enter a plea of insanity when charged with a crime. The court will 
weigh the evidence and may find them "Not Guilty by Reason of Insanity," or 
NGRI. They are acquitted of criminal charges when found NGRI by the court 
and then there is typically a court ordered treatment component. 

The insanity plea was developed to protect individuals who are "morally 
blameless." The insanity defense is a compromise; it reflects society's belief 
that the law should not punish defendants who, for reasons beyond their 
control (as a direct result of mental disease or defect), committed a criminal 
act. 

Throughout the country there are many different legal definitions of insanity. 
These have been based upon many historical court cases, and in some states 
have been put into the code language. 

In Virginia, the legal code does not directly define insanity; the current 
definition of insanity in Virginia was established through case law, or historical 
court cases. 

Each state's definition of insanity has similar core elements: the presence of a 
mental disease or defect, and a) the inability to control their actions as a result 
of that defect, and/or b) the inability to differentiate right from wrong as a 
result of that act.  
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The Many Variations of the Insanity Test 

 

 

• Insane if,                                                                                                    
"at the time of [the offense]   
as a result of mental disease 

or defect he lacked substantial 
capacity either to appreciate 
the criminality/wrongfulness 
of his conduct or to conform 

his conduct to the 
requirements of the law." 

 

 

• Insane if "as a result of a 
severe mental disease or 
defect, [the defendant] was 
unable to appreciate the 
nature and quality or the 
wrongfulness of his acts" at 
the time of the offense. 

• Insane if, as a result of a 
"mental disease or defect," 

the defendant "did not 
possess a will sufficient to 

restrain the impulse that may 
have arisen from the diseased 

mind." 

• Insane if, as a result of 
"mental disease or defect," 
the defendant was suffereing 
from a "defect in reason" 
that caused them not to 
know 1) the nature and 
quality of the act OR 2) that 
the act was wrong. 

M'Naghten 
Test  

 

Irrisistible 
Impulse 
Test 

American 
Law 
Institute 
Test 

Federal 
Test 

Tests for Insanity Vary from state to state. 

Mental disorder alone is never sufficient. 

There does not appear to be a difference in the frequency of acquittal based on 
the type of test used. 

Some states have abolished the insanity defense altogether, although it is a 
small number. 

Others have options for those defendants where the impairment is not enough 
to justify legal insanity. These include the "diminished capacity" or "guilty but 
mentally ill" defenses. 
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The Virginia Insanity Test 

 

 

 

 

As a result 
of mental 
disease or 
defect: 

The defendant did not 
understand the nature, 
character, and consequences 
of his or her act;  OR 

Was unable to 
distringuish 
right from 
wrong; OR 

Was unable to 
resist the 
impulse to 
commit the act. 

Virginia Insanity 
Test 

Contains both cognitive and volitional tests; looks at both the defendant's 
thinking about the offense and their ability to control behavior. 

Never been defined by statute, the insanity defense in Virginia is entirely based 
on case law.  

"Mental disease or defect" is defined as a disorder that "substantially impairs 
the defendant's capacity to understand or appreciate his conduct." 

"Nature, character, and consequences" are not defined.  It is not clear whether 
the defendant must have believed that the act was legally justified or whether 
the belief that the act was morally justified suffices. 

The degree of impairment in cognitive or volitional capacity necessary for a 
finding of insanity is a social value judgment for the judge or jury. 
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Meaning of 
"mental disease or 
defect" 

Not defined in code; defined by case law. 

Psychotic disorders qualify. 

Intellectual disorders qualify. 

Voluntary intoxication does not qualify. 

"Settled insanity" due to substance abuse may qualify. The criteria are organic 
impairment, with psyhcotic symptoms resulting from long-term substance use. 

Meaning of 
"nature, character, 
and 
consequences" 

Not defined in code. 

Unclear whether the defendant must have believed that the act was legally 
justified or whether it is sufficient that the defendant believed the act was 
morally justified. Often referred to as the "cognitive prong." 

A common example of how this has been conceptualized might be a defendant 
who killed their friend by strangulation, but during the act believed that they 
were actually squeezing an orange. In this example, the individual had no 
understanding of the nature, character, and consequences of the act given the 
level of their impairment. 

Meaning of 
"unable to 
distinguish 
between right and 
wrong" 

Not defined in code. 

Generally understood as the defendant lacking moral rather than legal 
understanding of wrongfulness. So, despite understanding the illegality of the 
act, their level of impairment was such that they believed they were morally 
justified in committing the crime.  

A common example of how this has been conceptualized might be a defendant 
who killed their friend by strangulation, knowing that it was a crime but believing 
that they were saving that person from demonic posession. In this example, the 
individual knew what they were doing, understood that it was an illegal act, 
however felt that it was the only "right" thing to do given the level of their 
impairment. 
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Meaning of 
"irrisistable 
impulse" 

Not defined in code. 

Generally understood to mean that a defendant is so impaired that they can not 
control their behaviors or stop themselves from committing the act. Essentially, 
the impairment has affected the defendant's ability to choose how they will act 
or control their actions. Often called the "volitional prong." 

Usually, any advanced planning would negate the irrisitable impulse claim. 

It is also different than an "act of passion" or emotion, as there must be a 
connection to a mental disease or defect. Anger or jealousy are not sufficient for 
a finding of insanity. 

Usually, the issue of the "cognitive prong" is dismissed before considering the 
volitional nature of the act. Often there is both a cognitive and volitional 
impairment at the same time. 

A common example of how this has been conceptualized might be a defendant 
who understood that they were strangling their friend, understood that this was 
morally and legally wrong, but whose auditory hallucinations were so compelling 
that they could not control their behavior and resist the impulse to commit the 
act. 

Required level of 
impairment 

The degree of impairment needed to qualify for the insanity finding is not 
defined in code.  

In one Virginia case, the court defined the level of impairment needed for an 
NGRI finding as a "substantial" impairment of the defendant's capacity to 
understand the nature or consequences of their actions, appreciate wrong from 
right, or control their actions. "Substantial" does not require a total lack of 
capactity. Evaluators are tasked with gauging the level of impairment and 
determining whether the level was sufficient or "substantial" enough to jusify an 
NGRI finding. 
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Competency to Stand Trial vs. Insanity at the Time of the Offense 

 

 

Compentency to 
Stand Trial 

Competency addresses the 
defendant's current ability to 

understand legal proceedings and 
assist the attorney in their defense. 

Can be raised by anyone, including 
the defense, the prosecutor, or the 

judge. The defendant does not have 
to agree with a request for a 

competency evaluation or finding.  

Must be competent in order to go to 
trial and must be competent in 
order to submit an NGRI plea. 

Can be raised at any point during 
the trial process. This could be at the 
very early stages of arraignment, or 

even at the point of sentencing.  

The bar is very low - to be found 
competent you do not have to be a 
legal expert. A defendant must be 

able to understand the charges 
against him and assist in his defense. 

The court presumes that a 
defendant is competent unless the 
issue is raised and an evaluation 

finds them incompetent.  

Competency is fluid, and can change 
from day to day. The issue of 

competency can be raised more than 
once during a trial process as the 

defendant's mental status changes. 

Insanity at the 
Time of the Offense 

Sanity addresses the defendant's 
mental state at the time the crime 

was committted. 

Can only be raised by the defense. 
The defendant must agree to 

entering an insanity plea & the 
defendant voluntarily participates in 

the evaluation. 

Just because a defendant was 
incompetent does not mean that 

they were insane at the time of the 
offense and vice versa.  

The defense must make a motion of 
intent to plead NGRI with the court 
no less than 21 days prior to trial.  

The bar is very high; many 
conditions must be proved by the 

defense in order to be successful in 
presenting this defense to the court. 

The prosecution does not have to 
prove sanity, instead the defense 
has to prove insanity. The court 
presumes that a defendant was 

legally sane unless the defense can 
prove otherwise. 

Insanity at the time of the offense is 
fixed, it relates to a person's mental 
state at a fixed point in time when 
the offense occurred and does not 

change. 
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The Insanity Defense 

 

 

Initial Request for 
evaluation; 

assignment of expert 
for the defense 

•§ 19.2-169.5(A) 

•Evaluation is done  only at the request of the defense 

•Expert assigned if  defendant is indigent and there is 
probable cause that insanity will play a role in defense. 

Defense gives notice 
of intention to file an 

insanity plea 

•§ 19.2-168 

•The defense is required to give 
advanced notice at least 21 days prior 
to trial. 

Commonwealth's 
Attorney can then seek 
a second evaluation if 

they choose 

•§19.2-168.1  

•The same process applies to the appointment of a 
second evaluator, if requested by the CWA. 

Judge or jury makes 
final disposition of 

Not Guilty by Reason 
of Insanity 

•Defendant is presumed sane; 
burden of proof is on the 
defendant. 

 

Qualified 
Evaluators  

§19.2-169.5(a) states that an "expert" shall be:  

A) A psychiatrist, a clinical psychologist, or an individual with a doctorate degree 
in Clinical Psychology who has successfully completed forensic evaluation 
training as approved by the Commissioner of DBHDS; AND 

B) Is qualified by specialized training and experience to perform forensic 
evaluations." 

(When the evaluation is paid for by the state, the defendant is not able to select 
the evaluator of their choosing.) 

Location of the 
Evaluation 
  

§19.2-169.5(b) states that evaluations must be performed on an outpatient 
basis at a mental health facility or in jail unless: 

A) Outpatient evaluation services are unavailable; OR 

B) The results of an outpatient evaluation indicate that hospitalization for 
further evaluation is necessary; OR 

 C) The defendant is committed for emergency treatment prior to trial and the 
court orders a sanity evaluation during that hospitalization. 

Payment for 
Evaluations 

Indigent defendants who show probable cause to believe that sanity will play a 
role in their defense are entitled to a state-funded expert evaluation. 

Defendants who are not indigent must seek out and pay for their own expert 
evaluations. 

All evaluators who perform these evaluations must be either a psychiatrist or a 
psychologist who has received the DBHDS required training for forensic 
evaluation. 
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Information 
Provided to 
Evaluators 
  

§19.2-169.5(c) states that the court shall requre "the party making the motion for 
the evaluation, and such other parties as the court deems appropriate," to 
provide "any information relevant to the evaluation," including but not limited to: 

A) Copy of the warrant or indictment;  

B) Names and addresses of the CWA, defense attorney, and judge; 

 C) Information about the alleged offense, including statements made by the 
defendant to police and transcripts of preliminary hearings, if any; 

D) Summary of the reasons for the evaluation request; 

E) Any available psychiatric, psychological, medical, or social records deemed 
relevant; 

F) Copy of the defendant's criminal record, to the extent available. 

The final reports are sent only to the defense attorney at this stage. 

Evaluation 
Requested by the 
Commonwealth's 
Attorney 
  

§19.2-168.1 states : 

A) The evaluation can be ordered only after the defense has given notice of intent 
to present the insanity defense.  

B) The location of evaluation and qualifications of experts are the same as for the 
defense evaluation. 

 C) The required background infromation provided to the CWA's expert is the 
same; however, the CWA is required to provide that information.  

D) If the defendant refuses to cooperate with the CWA's expert evaluation, the 
court may decide to exclude the defense's expert testimony. 

E) The report is sent to both the defense and the CWA. 

Disposition of 
Not Guilty by 
Reason of 
Insanity 

Upon an NGRI finding, the trial court retains jurisdiction over the case and makes 
or modifies any placement decisions from this point forward. However, the case 
shifts from a criminal to a civil case. 

Immediately following acquittal, the acquittee is ordered into the custody of the 
Commisioner of DBHDS for temporary custody evaluations. 

Following evaluations, the court will decide either to commit to inpatient 
treatment, conditionally release, or unconditionally release the acquittee. 
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Myths About the 
Insanity Defense 

1. The insanity defense is 
overused. 

Nationally, the insanity defense is only used 
in approximately 1% of felony criminal cases. 
Only 25% of that 1% are actually successful 
with their plea of NGRI. 

2. Use of this defense is limited 
to murder cases. 

In 2002 the Virginia Code was amended to 
allow for the use of the insanity defense in 
misdemeanor criminal cases. In Virginia, 
from 2003 to 2015, approximately 15% of all 
insanity findings were for misdemeanor 
charges. 

3. There is no risk to the 
defendant who pleads insanity. 

There are many serious consequences for 
individuals who plead NGRI. Although 
criminal penalties are not applied, 
individuals found NGRI face indefinite 
periods of hospitalization.  

4. NGRI acquittees are quickly 
released from custody. 

In Virginia, the average length of 
hospitalization for someone found NGRI is 
6.5 years. Many individuals will spend much 
longer in the hospital setting. Only 25% of 
acquittees are released to the community 
after their initial temporary custody period. 

5. NGRI acquittees spend much 
less time in custody than 
defendants convicted of the 
same offense. 

Many acquittees actually spend longer in the 
hospital after their NGRI finding than they 
would have spent in jail if they had been 
convicted. 

6. Criminal defendants who 
plead insanity are usually 
faking. 

Forensic evaluators are adept at “catching” 
those who malinger mental illness.  
Specialized tests have been developed for 
this purpose. It is very difficult to malinger 
mental illness successfully, especially if the 
evaluation is done over an extended period 
of time and in an inpatient setting. 

7. Most insanity defense trials 
feature a "battle of the 
experts." 

When the defense indicates they will pursue 
an NGRI finding, then the CWA can petition 
to have the court appoint an independent 
evaluator to provide another sanity 
evaluation, but a second evaluation rarely 
happens. 

8. Criminal defense attorneys 
employ the insanity defense in 
order to "beat the rap." 

The insanity defense is not used to “beat the 
rap,” but instead is a recognition of society’s 
view that only those culpable for their crimes 
should be held responsible and punished.   
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Outcomes for NGRI Acquittees 

 

 

 

 

Finding of NGRI and 
simultaneous order 

for Temporary 
Custody Evaluations 

•§ 19.2-182.2 

• Requires placement in a DBHDS facility or "in the 
custody" of the Commissioner of DBHDS for evaluation 
and recommendations regarding next steps. 

•All proceedings from that point forward are "civil" 
rather than ciminal. 

The Temporary 
Custody Evaluations 
are due to the court 

45 days from 
admission 

•The defendant may wait in jail following the NGRI 
acquittal and admission to a DBHDS facility. 

•The start of the 45-day period is the day of admission 
to the facility. 

The acquittee is 
admitted to a DBHDS 

facility 

•The Commissioner is responsible for determining the 
hospital of placement and for appointment of the two 
independent evaluators. 

•Most often acquittees are admitted to CSH maximum-
security unit. 

There are three 
possible outcomes 

after the two 
Temporary Custody 

Evaluations are done 

•The defendant may be committed  
indefinitely to a DBHDS facility. 

•The defendant may be released with 
conditions. 

•The defendant may be released 
without conditions. 

Disposition of 
Insanity 
Acquittees 

Upon an NGRI finding, acquittees are not subject to penal sanctions such as 
jail/prison, probation, parole, or fines for any charges for which they were 
acquitted. 

Acquittees are placed into the temporary custody of the Commissioner of 
DBHDS, meaning they are admitted to an inpatient psychiatric hospital. 

The court controls management of an acquittee for an indeterminate and 
possibly indefinite period of time. 

The acquittee may be committed pursuant to commitment laws that are more 
serious and restrictive than those regulating civil commitment. 

Temporary 
Custody Period 

Most often, acquittees are admitted to the maximum-security unit at Central 
State Hospital. In some cases they can be admitted directly to a minimum-
securty hospital, at the discretion of the Commissioner of DBHDS. 

The CSH maximum-security unit in many ways resembles a jail setting, however 
it is a treatment facility and there is a very different philosophy. 

Some acquittees mistakenly believe they will be released immediately after 
temporary custody. This only happens in 25% of NGRI acquittals. 

In a majority of cases, they remain hospitalized long beyond the temporary 
custody period. The average length of stay for NGRI acquittees in DBHDS 
hospitals is 6.5 years. 
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What Patients Can 
Expect While at 
CSH Maximum-
Security Unit  

The acquittee will enter and exit through a sally-port and searched thoroughly 
upon admission.  

It is a secure environment with little contact with the outside. The acquittee will 
have limited access to personal items. 

They are required to walk in "single file" lines when moving throughout the 
building/unit. 

They will be "pat searched" several times a day. 

It is a non-smoking environment. 

They can expect to be at the hospital longer than the 45 days. Often there is a 
delay in scheduling the next court hearing, and sometimes based upon the 
evaluator recommendations, the court may decide to extend the temporary 
custody period at CSH while civil transfer/conditional release plans are developed. 
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Virginia NGRI Statistics 

 

 

 

 

 

Use of the Insanity 
Defense 

Infrequently used, and even when used the defense is rarely successful. 

Nationally, it is raised in only about 1% of criminal cases and successful in only 
25% of that 1%. 

In Virginia, the percentage of criminal cases in which the insanity defense is 
used is harder to track, but it does appear that it is close to the national 
average. 

Since 1993, the average number of new NGRIs per year is 49, but there has 
been a steady rise since 2001.  

Since 2001, the average new acquittees coming into the system has been 57 per 
year. 

New NGRI Admissions to DBHDS Hospitals Per Year 1993-2015 
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NGRI Discharges from Hospital to Community on Conditional Release Per Year 1993-2015 

Percentage of NGRI Acquittees in the Hospital vs. Community on Conditional Release 1993-2015 
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Regional Percentage of All New NGRI Acquittals 2003-2015 

Hospital Admission Type 1993-2015 
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Hospital NGRI Census 2009-2015 
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Hospital Discharge Type 1993-2015 

Reason for Termination of Conditional Release 1993-2015 
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Percentage of New NGRI Admissions Felony v. Misdemeanor 2003-2015 


